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What is the Impact of Schrems II?
Following the Court of Justice of the European Unions (“CJEU”) judgement of 16 July 2020 C311/18 Data Protection Commissioner v Facebook Ireland Ltd, Maximillian Schrems (“Schrems II
judgement”), the EU-US Privacy shield was invalidated. Followingly, in order to transfer personal
data to the US, other transfer mechanisms will have to be relied on.
Furthermore, data controllers or data processor will not only have to rely on transfer mechanisms, such
as standard contractual clauses (“SCC”), in order to transfer personal data to third countries but also
may have to take supplementary measures that, on a case-by-case basis, effectively ensures that the
personal data will be afforded a level of protection equivalent to that guaranteed within the European
Economic Area (“EEA”)
While the Schrems II judgement does not provide further guidance on the use of supplementary
measures, the European Data Protection Board (“EDPB”) has on 18 June 2021 published
recommendations 01/2020 on measures that supplement transfer tools to ensure compliance with the
EU level of protection of personal data (the “Recommendations”). The Recommendations provide
data exporters with a series of steps to follow, potential sources of information, and some examples of
supplementary measures that could be put in place to ensure that a data transfer to a third country, i.e.,
a country outside the EEA, is compliant with the GDPR.
Transferring Data to Third Countries
In the Recommendations, the EDPB lays out six steps that are necessary to follow when transferring
data to a third country.
The first step emphasises the importance of mapping all transfers of personal data from the exporter
to the recipients of the personal data in third countries. Being aware of where the personal data goes is
important in order to ensure that it is afforded an essentially equivalent level of protection to that
provided in the EEA wherever it is processed. In this step, it is also important to verify that the data
being transferred is adequate, relevant and limited to what is necessary in relation to the purpose for
which it is processed.
According to the second step it must be determined what transfer tool the exporter relies on, among
those listed in chapter V of the GDPR. This could for example be adequacy decisions of the European
Commission or SCC:s.
In the third step, the exporter must assess whether there is any law or practice in force in the third
country that may impinge on the effectiveness of the safeguards of the transfer tool in use. It is
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important to conduct this assessment with due diligence and document it as the competent supervisory
authority might request it and hold the exporter accountable for its decisions.
The fourth step, providing that the third country does not meet the EU standard of protection, in law
or in practice, is for the exporter to identify and adopt supplementary measures that can be taken to
bring the level of protection for the transferred data up to the EU standard of “essential equivalence”.
What these measures could be needs to be assessed on a case-by-case basis depending on the third
country’s legislation and practice. However, the EDPB provides, through Annex 2 of the
Recommendations, a non-exhaustive list of examples of supplementary measures that could be taken
to ensure that such a standard can be met. If no supplementary measures can be taken to remedy the
situation, the transfer cannot be done.
Under the fifth step, the exporter should take any formal procedural steps that the adoption of the
supplementary measure/measures might require.
In the sixth and final step is a continuous one. The exporter must make sure to re-evaluate at
appropriate intervals the level of protection afforded to the personal data that is transferred to the third
country and to monitor if there have been or there will be any developments that may affect the
transfer.
Checklist – Personal Data Transfers to Third Countries
☐ Map your transfers of personal data to third countries. Verify the level of protection for the
personal data and whether the data being transferred is adequate, relevant and limited to what
is necessary in relation to the purpose for which it is processed.
☐ Determine what transfer tool you rely on in chapter V of the GDPR.
☐ Assess whether there is any law or practice in force in the third country that may impinge on
the effectiveness of the safeguards of the transfer tool in use. Document your assessment.
☐ If the third country does not meet the EU standard of protection, in law or in practice, identify
and adopt supplementary measures that can be taken to bring the level of protection for the
transferred data up to the EU standard of “essential equivalence”. If no supplementary
measures can be taken to remedy the situation, the transfer cannot be done.
☐ Take formal procedural steps that the adoption of supplementary measures might require.
☐ Re-evaluate at appropriate intervals the level of protection afforded to the personal data that is
transferred to the third country and to monitor if there have been or there will be any
developments that may affect the transfer.
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